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THE CONSTITUTION TODAY 


AN ADDRESS DELIVERED BEFORE THE ST. PETERSBURG 
BAR ASSOCIATION 


By Cary D. Lanpis, Attorney General of Florida 


The economic and political condition of the times today is projecting on the sereen 
of American citizenship, the question whether we shall maintain the Constitution of 
the United States or whether we shall destroy it. Beside this question, all other ques- 
tions of every kind and character fall into insignificance. This question, to my mind, 
is such a burning one that I am going to discuss it in some of its phases, even at the 
risk of probably being called old-fashioned and probably of its being said that I, as a 
mere citizen and an ordinary lawyer, have no business trying to think or talk about 
the Constitution—that this is a field sacred to brain trusters and the college professors 
who have spent whatever of their lives they have spent inside college walls and have 
not become contaminated by actually working and battling with the world in making a 
living, or building up a business or developing the resources of our country, ete. 


I am old-fashioned enough to believe that if you pull a college professor out from 
the walls of his college and he ever does learn to make a living battling with the world, 
many of his ideas are knocked sky high, many are changed and what are left are more 
or less sound for their having been through the crucible of actual experience—they thus 
are tamed down and tempered and worked out as you say of a racing colt after being 
on the track several times. 


The Constitution of the United States was formulated by a group of men—it was 
formulated for a definite purpose. For a century and a half it has been tested at the 
bar of judgment of a great people and to this good day in my opinion the test has 
at all times rung true, 


Who were the men that we speak of as the framers of our Constitution—they were 
the leaders of the thought in matters of government of a young nation—this young 
nation was in a state of governmental chaos—the articles of confederation had failed 
them. The people of this young nation had, so to speak, fled foreign shores seeking a 
new government of freedom. In this country they found all kinds of climate and re- 
sources; their one problem was to establish a proper government—a government that 
would stabilize and protect the nation and give to each citizen the greatest liberty con- 
sistent with equal liberty to all other citizens. 


These framers of the constitution were not hired lawyers, nor paid a fee to draw up 
a document. They were motivated by a sincere desire to frame a form of government 
under which a young and earnest nation might become great and stand for ages. The 
only compensation to these men was the credit and renown that would come to them by 


laving made a great contribution to the liberty and freedom of their people and to 
posterity. 


These men came from all walks of lifte—some were old—Franklin then 81 was said 
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benefit of refined and seasoned age of experience and the pep, punch, push and un- 
bounded hope of youth. Many of the most able arguments were made by the young men. 
It is said the greatest single argument was made by Young Hamilton. 


Washington, then 55, presided. He had led the young nation through seven years 
of war—who will say he was not a far seeing and all wise statesman to preside over 


such a memorable convention. 


An English historian has said of Washington, “No nobler figure ever stood in the 
forefront of a nation’s life.” 


Few nations, if any, have had a man of greater intellect than Franklin—ripe in 
experience as a diplomatist and statesman, also a great writer and scientist. Statesmen 
such as Sherman, Madison, Hamilton, ete., there were many—brilliant—astute, caretul 
and most sincere in the work. Such were the men who framed our constitution. They 
are now dead and their bodies consigned to oblivion. Their work, the constitution, 
stands today as their monument of accomplishment. Yet, today, we have those who 
speak of these men as earnest, patriotic citizens who did a good work in their day, but 
who are now decently embalmed in history and whose greatness does not project. itself 
into these times as comparably great with the would-be statesman of today for they 
were of a different age and period. I am old-fashioned enough to believe those men 
were truly great; that they would have been great in any age, and to me there is a 
glint of humor in the expression by anyone to the effect that they were dwarts in com- 
parison to the modern critics of the work cf the convention of 1787. It is fashion- 
able today to say that our constitution is old; that it is not consistent with modern tines 
and present day life. It is said that the development of science, discovery of electrici- 
ty, the application of steam, ete., have so changed the methods of life of our people that 
the Constitution is antiquated. It is said the framers could not by any conceivable pos- 
sibility have forseen present day conditions. 


Granting that they did not and could not foresee our modern life; yet, what did 
the framers do? They did not write laws or specific rules of human conduct; they did 
not prescribe laws to govern and control all the multitudious changes that would come in 
the future, both economie and social. 


Their work and purpose was a far higher object; it was to frame a document of 
great eternal principles of life, upon which a government was to be builded for a na- 
tion. This document of eternal truths was to be the measure by which all laws and 
policies, present and future, were to be tested. 


With this thought of our constitution in mind, how can it be said by anyone that it 
is antiquated? Our constitution has now stood the test of time for a century and a 


half and throughout that time has given to our nation the best form of popular gov- 
ernment known to the world. 


It has withstood expansion of territory, civil war, panies and whatnot and in all 
tests and erises it has convinced those who doubted it, it has disappointed those in op- 
position and been successful beyond the fairest hope of those who stood for it. Until 
the last few years, ten or fifteen, few had the temerity to speak of the constitution as 
an antiquated document, a thing that could be discarded as a relic of the past. The 
United States came into being by and through a forceful revolution; and yet it seems to 
me the great and late Woodrow Wilson stated a historical fact and truth when he said, 


“Our forefathers did not stand for revolution at all but they stood for the maintenance 
of accepted practices.”’ 


to be the oldest—some were young—John Mercer of Virginia 28 was said to be the 
youngest—some were of middle age, and the average age was 43. So they had the 
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This thought so well expressed by our late president was carried into our nation- 
al Constitution and likewise in all state constitutions when the framers thereof divid- 
ed our government into three independent departments and under this constitution if 
the majority of the Congress enacts law that controverts the citizens rights guaranteed 
by the constitution, the supreme court with ample authority sets such law aside as be- 
ing void and of no effect and thus the rights of the minority are protected as against 
the greed or avarice or wishes of the majority; and this was then and is now the great- 
est contribution to the liberty of the individual that the world has ever had. The 
original builders of this great country and their representatives, the framers of our 
constitution, abhorred and detested the thought of forceful revolution and its dire and 
awful consequences and to make safe for their posterity formulated our Constitution 
in a way that they felt should forever put an end to any thought of revolution in this 
country. They provided ample methods by which our Constitution could be amended, 
either by proposal of two-thirds of both houses of congress or on application of two 
thirds of legislatures of the states, congress shall call a convention to propose an am- 
mendment, and when ratified by three-fourths of the states, the constitution shall stand 
amended. Thus there was evolved, what, up to this time, has preserved our demoeratic 
form of government, and it is my hope will forever preserve it. 


But you say, why talk about this—why take our time in such a discourse? 
Let me try and make myself understood. At the outset let me state this proposition : 


That there has never been a time in the history of our country when it was more 
important than now for every lawyer and in fact every citizen to lend his best thought 
and effort to a careful study of the science and art of government. 


When our country was young, it was made up of a narrow band of citizens ex- 
tending up and down the Atlantic Seaboard. When there was felt any sort of discontent 
or discomfort from loeal laws those who felt such restraint moved on westward. Cheap 
and fertile lands there was in great abundance, also natural arteries of navigation and 
transportation, vast stores of minerals and wood and timber and varied climates to suit 
all; and westward they moved. There they developed industry, builded cities and 
towns, ete., but there came a time in 1890 when the United States census bureau announe- 


ed that the open spaces, the great American frontier, was no more; it had come to an 
end. 


Then it was that we more rapidly, much more rapidly, began to develop great con- 
gested centers of population, which we are proud of and which we boast of as our great 
American cities. 


In this development of our wonderful resourees, great and unheard of and un- 
thought of achievements were made in inventions of labor saving machinery, in pro- 
duction of things which go to make people happy and comfortable, great health giving 
and health prolonging discoveries were made. - All of this we have today. During 
this time, individual initiative and effort reigned more or less supreme. Great, very 
great fortunes and accumulations of wealth had been amassed by some few and this 
menace, as history gives it to us, was most clearly understood and realized by presidents 
Harrison, Theodore Roosevelt and Woodrow Wilson. Probably not enough attention 
was given by the voting citizenship because of the general prosperous condition of the 
country. For more than a third of a century, we have been undertaking the cur- 
tailment of accumulations in the hands of the few; we have passed anti-trust laws; 
we have imposed income taxes; death and estate taxes and we have passed laws exempt- 
ing homesteads and various other exemptions. All in the hope and purpose of carrying 
out this leveling process in a lawful and orderly manner; still preserving the rights 
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of individual ownership and individual inducement to reasonably work and keep oceu- 
pied and thereby contented. 


This question of the effect upon our government of the amassing of great fortunes 
in a few hands is not a new one. This was a burning question when the terms of our 
constitution were being formulated. Madison at that time declared: 


“We cannot be regarded, even at this time, as one homogenous mass, in which every- 
thing that affects a part will in the same manner affect the whole, while in framing 
a system which we wish to last for ages, we should not lose sight of the changes which 
ages will produce. An increase of population will of necessity increase the proportion 
of those who will labor under all the hardships of life and secretly sigh for a more 
equal distribution of its blessings.” 


Webster at that time used this language: “The freest government, if it could exist, 
would not long be acceptable, if the tendency of the laws were to create rapid aceu- 
mulation of property in few hands, and to render the great mass of the population pen- 
niless and dependent. Party and passion, doubtless may prevail at times and much 
temporary damage be done. But a great revolution in regard to property must take 
place before our government can be moved from its republican basis.” 


Our people today, if they will be sober-minded, careful and thoughtful of their 
rights under our government and maintain that reasonable poise which is necessary to 
the maintaining of any free government, are in a position to enjoy the greatest and finest 
in life that any people on earth ever dreamed of. 


Within reach in price of practically every citizen, there is the auto, the radio, the 
motion picture, bathrooms and fixtures, and various labor saving devices for both man 
and woman, fine and splendid highways throughout the land, transportation systems un- 
equalled in the world, telephone and telegraph communications throughout the land, hos- 
pitals and clinics for all, ete., resources and food supplies within our borders such as 
that the hand of want need not strike man, woman or child for hundreds of years. 


With all of this which we know to be absolute fact, we must be practical, we must 
he reasonable and face conditions as they are. The poise of the national mind is dis- 
turbed. When the great mass of the people are restless over the difficulties of their 
private financial problems, great numbers are asking and receiving help and support 
from the National Government, wars, rebellion and insurrection are rampant through- 
out the other nations of the world, then it is that probably our citizenship is not think- 
ing straight. One can scarcely help but feel the touch of general uncertainty in things 
and matters in general that affect him and his family and his life’s earnings. 


I have recently read some articles by a supposedly high minded college professor 
who, I take it, thinks he thinks in modern terms, in which articles it is said that pri- 
vate control of property should be shifted to publie control. That the system in which 
goods are bought, sold, produced and distributed for private gain and profit should be 
abandoned; that all profit should be for the government and not for the individual. That 
there should be a socialized economy whereby every one should be guaranteed a life of 
luxury and comparative ease; that this was the only way to establish permanently our 
theory that there should be equal opportunity to all. 


This argument is, of course, fallacious. Equal opportunity to all does not and 
never will mean equal luxury and ease for all. Men will not take advantage of op- 
portunity equally. Some men will pursue and take advantage of opportunity vigor- 
ously, others only in a half-hearted way, and others not at all; and so it will always be 
with humans of our kind. 
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To transfer all profit to the government, means in a short day to deprive all eiti- 
zens of title to property. This is simply going up the hill on one side and meeting Rus- 
sia communism when we get to the top. This country has by the resourcefulness, ini- 
tiative, originality and creative enterprise of its pioneers and their descendents, con- 
quered the frontier and its undeveloped resources and has made the American business 
man a symbol of enterprise and success the world over. 


To stifle all that has made us great, and try that in government which has never 
yet succeeded in the history of the world, surely merits the very highest consideration 
and serutiny of such men as you and the citizenship generally. 


When one man, can, in this hey-day of our boasted civilization and culture, obtain 
such control over the inhabitants of one of our great commonwealths, that he can snap 
his finger and assemble the legislature at ten o’clock at night, present from twenty to 
forty laws, have them enacted, engrossed and formally declared law in twenty-four 
hours, is it not time that the lawyers and the citizenship generally do some earnest, con- 
structive and active thinking and then act upon carefully thought out conclusions. 


We may smile and laugh and say that is a sister commonwealth and not ours, but 
let us beware of false theories, and hokus pokus things and remedies disguised in at- 
traetive phrases and promises. 


What we are seeking is the truth. Truth does not change. You cannot change a 
true principle by law or by any method. The law of gravity is a truth. You ean en- 
act all the laws you want that when an apple breaks loose from a limb on a tree it 
will not fall; yet the apple will fall. We are seeking now and mankind has always 
sought those principles governing life which are true in order that man may be hap- 
py and contented and the government must be based on such principles as are true, 
if it is to survive. Our constitution is a document of such prineiples of truth. 


We of this country have always believed that it was immortally true that men are 
born equal. That every man’s entitled to life and liberty and to pursue happiness. — - 
That an industrious man, willing to work, to save and be thrifty was entitled to en- 
joy the fruits of these virtues. ‘it may be that these long accepted life truths are all 
wrong; that we will find that new theories of life are far better, but let us be most 
cautious before it is too late and this great country of ours is disrupted or seriously 


injured. 


We have scattered groups of no small numbers who are insiduously teaching and > 
endeavoring to mold, the minds of the youth and of the unthinking into that frame of 
mind where they will believe that in this country the right of revolution is sacred to 
the American people or any part of them. The highbrow name for this theory is indoc- 
trination; i. e., teaching that any group of citizens have a right to teach an idea of 
government and when it gains sufficient momentum to demand that such ideas be al- 
lowed to prevail regardless of the Constitution and those age old principles which were 
thought to be fundamental and which as a part of our constitution has endured through- 
out the life of this republic. Naturally, to demand such changes invites foree and 
foree meeting foree constitutes revolution. This, the framers of our constitution un- 
dertook to avoid by providing ample lawful means of changing our Constitution, as I 
stated in the beginning. 


We are now living in times when economic tendencies are apparently contradictory 
and unreconcilable under our present laws. Plenty and scarcity seem to be fighting 
a raging battle. Our banks are filled with money; our granaries and storehouses are 
Continued on page 454 
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THE LIVES AND ADVENTURES OF 
JOHN DOE AND RICHARD ROE 


By Mrrcnett Dawson 


DOE C 


_ Brothers in Wa. AW. 


“While writs shall last and usury shall thrive, 

Your name, your honour, and your praise shall live, 
Jailors shall smile, and with bum-bailifs raise 

Their iron voices to record your praise, 

Whom law united, nor the grave can sever, 

‘All hail John Doe and Richard Roe forever!” 


The Pleader’s Guide by James Anstey 


(By Courtesy Chicago Bar Record) 
We look in vain for authoritative biographies of John Doe and Richard Roe, Sev- 
eral authors have contributed to the subject, but their views are so divergent that we 
must read them with considerable skepticism. 


The Honorable Elliott Anthony, writing in 1884, considered these worthies as 
representatives of sturdy manhood and good government,” and he ended his eulogy of 
their services to humanity with the statement that when England’s civilization lias 
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decayed “Her influence and her glory will live in the achievements of the heroes that 
celebrate, honest John Doe and Richard Roe, fresh in eternal youth, exempt from mu- 
tability and decay, immortal as the intellectual principle from which they derived their 
origin and over which they exercised control.” 


We believe that this writer’s eloquence got the better of his judgment, for “John 
Doe, yeoman, and Richard Roe, gentleman,’’ had degenerated into rather shabby and 
disreputable-looking personages long before he wrote, as is shown by their only extant 
portrait, drawn in the eighteenth century, which we present on the cover of this num- 
ber of the Record. 


Another historian, Judge John Hunt of San Francisco, speaking of our protagon- 
ists in 1897 fell into an equally grievous error, attempting to give some account of 
Jolin Doe’s childhood.2 It is well known that neither Doe nor Roe ever enjoyed a 
clildhood. They were both born fully mature and ready to engage in a law suit on 
the very day of their birth. That much we know, although the precise date of their 
origin is uneertain.$ 


They were undoubtedly the offspring of Our Lady of the Common Law; and 
their paternity has often been attributed to Henry Rolle, Lord Chief Justice of Eng- 
land during the Interregnum and author of the “Abridgment,”’4 who is said to have 
invented the machinery by which the action of ejectment was converted from a suit 
for damages to a device for trying questions of title.s Perhaps it would be more ae- 
curate to say that Justice Rolle was the foster father of Doe and Roe, for they were 
actually known to lawyers as early as 1630, being referred to in the third edition of 
“The Attorneys’ Academy” by Thomas Powell as “J. Doo and Rich Roo.” While Jus- 
tice Rolle was at that time practicing law, it seems likely that he found these gentle- 
men already in existence, and recognizing their talent for litigation, adopted them for 
use in ejeetment suits, changing the spelling of their patronymies in the process. 


The early history of these brothers in law must remain obscure, but we do know 
that by the end of the seventeenth century they were well established in very active 
careers of legalized maintenance}the business of lending their names to law suits in 
which they had no interest.6 They held themselves out as professional litigants to all 


1. John Doe and Richard Roe by the Honorable Elliott Anthony. 
17:111, Dee. 18, 1884. 

2. “An author, whose rfme is, to the speaker unknown, in his ‘Commentaries on the Life 
of John Doe,’ a work which is not yet in print, informs us that prior to the age of eight 
years John Doe gave no evidence of extraordinary ability.” The Life and Services of John 
Doe, by Judge John Hunt, The American Lawyer 5:576 (1897). 

3. “Cities have made rival claims to the birthplace of Homer, but nations have vied with 
each other in claiming to be the fatherland of our illustrious subject. Italy, the land of 
music, and of song, through its great Neapglitan writer, E] Dago, asserts that Doe came 
of the musical family of note, and that his progeny was Do of the musical scale. The Fee- 
jee Islands have made a persistent, but illy supported claim as the scene of his birthplace, 
but some of the greatest biographical writers of the age have exploded this claim by prov- 
ing that no native of the Feejee Islands ever had a suit. Ireland has claimed him as her 
own. A great Irish historian, whose name I cannot pronounce, records that Doe’s real 
patronymie was Doherty, which subsequently degenerated into Doe when he was naturaliz- 
ed in New York; that among his ancestry was the well-known ‘Aginst,’ who begat For- 
ninst,’ who begat ‘Bersus,’ who begat ‘Doe.’” Judge John Hunt in The American Lawyer 
5:576. 

4. Foss, Judges of England, VI 472. 

5. Holdsworth, History of English Law, VII 11, note 5. 

6. In a sense, of course, they did perform a real service by making the law more flexible 
at a time when it was being strangled by fomalism. But they were wholly without dis- 
crimination permitting the use of their names by crooks and scoundrels as well as by 
honest men. One of the most disgraceful performances of Messrs. Doe and Roe was in 
the case of Doe d. Titmouse v. Roe, reported in Ten Thousand a Year, by Samuel Warren. 

7. “Instead, therefore, of Jones and Smith fighting out the matter in their own proper 
names, they set up a couple of puppets, (called ‘John Doe’ and ‘Richard Roe’), who fall 
upon one another in a very quaint fashion, after the manner of Punch and Judy.” Ten 
Thousand a Year, Chapter VIII. 


Chicago Legal News, 
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comers, although there is no evidence that they gained anything thereby except legal 


immortality. They were, for that matter, probably the most obliging pair who ever 
lived. 


One of the principal roles? of John Doe was to act as fictitious lessee in ejeetment 
suits, and Richard Roe was a sort of stooge, known to the law as a “casual ejector.” 
They put on their little skit® literally thousands of times, often playing in a number 
of courts simultaneously. They were not without competition, however, for several 
other gentlemen, whom we find mentioned in the law reports by such names as Fairelain, 
Goodright, Shamtitle, Goodman, Wrong and Frogmorton,? aspiring to fame if not 
fortune, lent themselves as parties to ejectment suits. 


The survival of Doe and Roe may perhaps be due to the shortness and rhyming 
quality of their names, but they also seem to have been more active and energetic than 
their rivals. They did not rest content with the reputation gained from their sham 
battles in ejectment actions but adventured into other fields of the law offering them- 
selves as pledges or bail in all manner of actions. Jeremy Bentham considered their 
activities in this respect as contemptible and ealled the use of their names as straw 
bail a “vile lie.”"° But this seems rather harsh, for their conduct was in accordance 
with the legal practice and ethics of the times.''| The Honorable Elliott Anthony goes 
to the other extreme and considers them in the nature of liberators who freed poor 
defendants from the necessity of producing real pledges or sureties as was required in 
the early days of the common law.'2 


There have been rumors that at some time in their careers these gentlemen were 
married, and we do find mention in the law books of Jane Doe and Mary Roe, but 


8. Holdsworth describes the plot of the Doe and Roe drama as follows: 

ng gd lease for years was stated to have been made by the person claiming title 
(whom we will call Smith) to a lessee—John Doe. John Doe was stated to have entered, 
and Richard Roe—the casual ejector—was stated to have ejected him. For this ejectment 
John Doe brought his action against Richard Roe; but so soon as the action was begun 
and the declaration delivered, Richard Roe sent a written notice to the tenant in possession 
of the lands (whom we will call Saunders), signed ‘your loving friend Richard Roe,’ stating 
that an action had been brought against him by John Doe and that he did not intend to 
make any defence, and therefore advising Saunders to appear and apply to be made de- 
fendant in the action. Upon Saunders making this application, he was allowed to come in 
and defend, upon the terms of admitting the fictitious lease by Smith to Doe, the fictitious 
entry by Doe, and Doe’s fictitious ouster by Roe. Thus the real point at issue, namely, 
whether Smith the plaintiff or Saunders the defendant had the better title, was the only 
point left-to be decided by the court. The action to try this point was entitled Doe d. Smith 
v. Saunders.” History of English Law VII 12. See also Blackstone’s Commentaries I1202-3. 


9. For example in such cases as Fairclaim, ex dismiss’ Fowler et al. v. Shamtitle, 3 
Burr. 1290. 


10. “The defendant pays an attorney, who pays an officer of the court for making, in 
one of the books of the court, an entry importing that on such a day two persons bound 
themselves to stand as surety for the defendant undertaking in the event of his losing his 
cause and being ordered to comply with the plaintiff’s pecuniary demand, either to pay the 
money for the defendant, or to render his body up to prison. No such engagement has been 
taken by anybody.—The persons spoken of as having taken it, are not real persons, but 
‘imaginary’ persons; a pair of names always the same, John Doe and Richard Roe.” Works 
of Jeremy Bentham, VII 284. 

1. “Then let us pray for writ of pone, 

John Doe and Richard Roe his crony, 
Good men and true, who never fail 
The needy and distress’d to bail, 
Direct unseen the dire dispute, 
And Pledge their names in ev’ry suit—” 
The Pleader’s Guide, by James Anstey. 

12. “Indeed John Doe and Richard Roe were the precursors of a most important era in 
English history and English law, and their appearance marks the boundary line of barbar- 
ism and modern civilization. ... They stand for reform; for a change in the treatment 
of litigants and especially the treatment of defendants, who were quick to take advantage 
of the first relaxation of the ancient law, and the simple changes in the ancient forms and 
up by emancipated many helpless debtors from 

and oppressions of sheriffs an i i i 
almost of life oma’ heath.” their deputies, who at one time held the keys 
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al there is no corroboration in the marriage registers. Our only authority on this point 
is Judge Hunt: 
“At some date about which the mists of historical doubt still linger, John 
it Doe seems to have wedded Jane Doe. This union was fruitful of suits, but 
” it is not known that it was productive of children. While John Doe was sue- 
i cessful in raising issues of law, he never seems to have developed an issue in 
i] fact. The domestie life of the Does, both of the male or buck Doe, and of 
. the female or doe Doe, seems to have been unruffled by litigation between 
themselves ; at least, no report records a divoree suit instituted by John against 
Jane, neither did the latter ever sue him for separate maintenance, nor was 
John ever compelled to saw wood in order to pay alimony.” 
s Domesticity, however, is a vite they did not cultivate. They have been inveter- 
: ate vagabonds and itinerants, well known to the police by name, if not by description, 
? and preternaturally skilled in disguise and impersonation. What adventures they must 
; have had! But we will never know the details. 
¥ The friends of Doe and Roe have long lamented their decline in modern times.'3 
0 They reached the heights of legal glory in the famous case of Doe d. Roe v. Roe d. 
S Doe, which we report in full in our footnotes.'.4 This learned but baffling decision 


resulted in a movement to prohibit fictious litigants from participating in ejectment 
suits and culminated in the year 1852 in abolishing the use in court proceedings of the 
ancient narrative of the Fictitious Lessee and the Casual Ejector. 


The detractors and enemies of Doe and Roe rejoiced over what they considered a 
fatal blow and a premature obituary was even published in such a reputable legal 
journal as Puncnu: 


“Well I know them; naught I owe them; 
Oft, in ejectment (blow them!) 

Roe I have cursed and Doe have demmed; 
Law that made doth o’erthrow them, 

And now to die they are condemned.” 


sut they did not die. It i doubtful whether they ever will. While we cannot 
extol their virtues, we ean pay tribute to their vitality. Hunted and persecuted by 
sheriff's, bailiffs and marshals with innumerable writs and warrants they will prob- 
ably go on forever like the Wandering Jew. 
1 


13. “The younger generation of readers may even ask who John Doe and Richard Roe 
were; but I believe that I am right in stating that Doe and Roe were the leading charac- 
ters in a merry little farce called ‘Legal Fiction. For example, a bogus plaintiff, Doe, 
complained that a sham defendant, Roe—the release for a term of years having been 
made to Doe by the claimant, and Doe having entered thereupon—had ousted him; for 
which Doe claimed damages; and subjoined to this declaration was.a notice to appear, 
addressed to the tenant in possession by name, in the form of a letter from Roe, inform- 
ing him that he, Roe, was sued as a ‘casual ejector’ only, and had no title to the prem- 
ises, and would make no defence; and therefore advising him to appear in court and de- 
fend his own title; otherwise he, Roe, would suffer judgment to be had against him, and 
thereby the party addressed would be turned out of possession. 

“At this time of day, the Doe and Roe burletta seems as absurd as the story of the 
mongoose which was to be used as a means of curing a person suffering from delirium 
tremens and the delusion that he saw strange creatures crawling round a grandmother’s 
clock; but which, confessedly, was not a real mongoose; yet, for all the unreality of Doe 
and Roe, they endured for centuries, and they have been in their time the means of 
some millions of pounds sterling changing hands.” Things I Have Seen and People I 
Have Known, by George Augustus Sala, Vol. II, p. 52, London, 1894. 

14. Doe on the demise of Roe, versus Roe on the demise of Doe. 

This was a case of ejectment. Gabble (Q. C.) for plaintiff—This is a clear case of 
ouster (Shower, 2); but if the tenant in possession disputes the title of tenant in tail, 
he cannot plead laches (Campbell, 1). In this case the remainder man was regularly let 
in, but the widow cannot now claim dower (Blackstone, 3). Suppose the mortgagee had 
been anxious to foreclose, then plaintiff must have been guided by the rule in Shelley’s 
case (Adolphus and Ellis, 6). Here there is nothing of the kind. If defendant takes any- 
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thing, it is in the character of tenant in 


reversion after the possibility of issue extinct 
Shower, 1) 


Thumpus (Serjeant) contra. Doe takes ony a chattel interest or, at most, a base fee 

lraunton, 6) The court must presume that the outstanding term is satisfied (East, 6) 
The rule is not now as Coke laid it down, for Mansfield (C. J.) declined taking it up 
This is a case of common ouster Doe walked in as trustee, and was kicked out in tail. 
There is no relief for him at common law (Bracton). The door was shut upon him by de 
fendant’s son, and the parent is not answerable for the act of the boy (Chitty). Judgment 
was now delivered by the court. 

Mither (C. J.) This is an uncommon case. Doe was 
regularly out. Both took as devises of the same testator. The case in Shower cannot 
guide us here, though the rule laid down has been recognized 1 do not think there is 
much in the objection to the widow's claim of dower, though I see I have got it upon 
my notes. A mortgagee may suffer by laches, but then the defendant should have pleaded 
the tort. There is nothing of this on the record, and the verdict must go accordingly. 

Puny (J.)- Tam of the same opinion. My brother Thumpus has referred us to Bracton. | 
know the point in Bracton, and have decided it twice the other way. But here I think the 
rule in Shelly’s case comes in and carries the verdict 


never regularly in, nor was Roe 


Twaddle (J.)—-There are four points in this case: three of them amounted to nothing, 
and the fourth has been conceded. The laches ought to have appeared on the pleadings. 
There cannot be a use upon a use (Sanders), but a trustee may take by the common law, 
which the statute, Jac. II, c. 14, did not interfere with. The provisions of the act remov- 
ed much abuse, and the eighty-fourth is a particularly wholesome section. Here these 
questions do not arise, and, as the rule is clear, the verdict must follow it. 

Shiver (J.)—I am of the same opinion. 


1 Comie Almanack 347 (1843). 


THE CONSTITUTION TODAY 


(Continued from page 449) 


filled with food products; our warehouses are filled to overtlow with manufactured goods ; 
hence, our factories are idle, the government reduces production of corn, wheat and cot- 
ton, kills and destroys livestock. 


Seareity abounds in that it is estimated twenty million of our citizens are on char- 
ity of one kind or another and many schools throughout the country are closed; com- 
plaint everywhere that the youth of the land pouring out of our colleges and universi- 
ties as graduates cannot find employment. 


So the great problem for the lawyers, statesman and citizens generally is to survey 
our government, our laws, the things that have made us great, prosperous and con- 
tented in the past, the resources and powers at the command of our citizenship and 
in a sane, lawful and orderly manner make such re-adjustment in our laws under our 
constitution as will bring our country back to a normally poised democratic government. 
My thought is that proper education and study is what will ultimately set us aright. 
But by education, 1 mean teaching our people HOW TO THINK and not the vicious 
theory of indoctrination, which is an effort to teach people what to think. . 


If there is to be a new system of human relations established; if we are to adopt 
a new system of property control and management of economic resources, let us pray 
that these matters may be approached most carefully, guardedly and cautiously lest 
we plunge our nation into a period which later may be termed the dark age of this 
America, this great country of ours, which has for 150 years under our constitution 
given more blessings to our people than has any government in the history of the 
world given a people in the same length of time. 


The crucial test of our civilization lies before us. It may be solved in a few 
months or probably in a few years, but let us hope it will be solved triumphantly in 
greater blessings and liberty and contentment to our people and their posterity under the 
constitution of eternal principles which has served our great people so well. 
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“IN BEHALF OF LAWYERS” 


By Harr 
Winter Park, Florida 


For many vears past and particularly during recent vears there has been a eon 
stant hie and ery against the legal profession whieh has, no doubt, some basis in’ par- 
teular instances, but it has seemed that such constant outeries against the profession 
uso whole have caused us to lose sieht of a very important element of consideration ; 
and that is the “ Attitude’ and “Viewpoint” of the layman business man, and all others 
not in the legal profession, toward the Law itself. 


Let me illustrate this idea. Some time ago an American business man, who had 
large investments in-an enterprise in England, sought out one of the leading Soliei- 
tors in London, and requested of him that he prepare an outline for this American 
business man as to how he could avoid English income taxes upon his business, adding 
of course, perhaps as a relief to his conscience, that he desired to avoid such taxes “in 
a legitimate and dignified manner.” Alter waiting weeks and failing to get an answer 
to his request, the American business man went to another Solicitor, and made the 
same request. This English Solicitor did not delay in making his answer. He simply 
told the American that he did not handle such eases. His practice was “not to eir- 
cumvent and defeat the law, but to expound it and enforee it.” 


It would seem that the public at learge is not primarily interested as to “what the 
law is,” or “how to comply with it,” but rather how it ean be avoided or defeated. 
The proverbial question asked is, “How does it affect my business and what ean be 
done to ‘get around’ it?” and if possible, to utterly defeat it without being caught. 
Even the newspapers continually report a case as “won” or “lost,” just as if the trial 
and outcome of a lawsuit were a golf match or horse race. The publie attitude toward 
the law, whether it be a statute or a ruling principle based upon previous eourt decis- 
ions, is one of a pure contest or game, and that lawyers are merely considered as 
Coaches for the Court and Jury. 


All too frequently do clients employ attorneys, and virtually demand that suit be 
started against another, “just to show this fellow that he ean’t do this to me,” or with 
the idea as told to the attorney that “It’s not the amount involved as much as the princi- 
ple of the thing.” And again, if a party is being sued, he tells his attorney to “win” 
the ease somehow,—“I don’t care how you do it, but win the case—beat this fellow 
anyway you can or stall him along as long as you ean— I just want to show him 
up.” 


Now, whether or not an attorney faced with such a client should take his ease, 
is a question which I am not diseussing. But these illustrations of eclient’s and the 
publie’s general attitude toward law, litigation and lawyers is a fundamental problem 
underlying the somewhat unfair attitude of condemnation which is all too frequently 
leveled against members of the legal profession. 


It is my contention that lawyers, individually, as well as collectively, are just as 
honest as the public wants them to be. If the business man and all other members of 
our society merely desire to “win” lawsuits, “beat the other fellow” thru our courts, 
or use our courts and legal procedure to merely “delay” just conclusions of rights be- 
tween fellowmen, just so long will we have members of the legal profession, as in any 
other profession, subjected to such attitudes and desires, falling to the same levels of 
the client’s trickery and subterfuge. 
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Now, of course, the first point in rebuttal to the preceeding statement is that law- 
vers must not be coerced or misled into such practices, and such is the general stand- 
ing of all Bar Associations that the majority of lawyers do not suecumb to such 
practices. But the point [ stress is not the “weakness” of individual lawyers under 
such pressure, but rather the absolute fact that the general publie creates and has 
held fast to the idea that 7fs private schemes, desires and animosities should be sus- 
tained thru litigation in the spirit only of “winning” the case regardless of its true 
merits or the sound law already established by precedent to similar faets. 


In the past few years great advance has been made in the practice of medicine 
in the field known as “Preventive” medicine. Our Publie Health work, and most 
scientific research in science has provided doctors with the means of “avoiding” and 
“heading off” serious illness. We have vaccines, serums, and sanitary methods and 
laws, all seeking to prevent serious maladies. In the legal field we have our written 
statute law, constitutions, and countless court decisions which, from time immemorial, 
have provided the lawyer and the public with the means of knowing what the law is 
in most every conceivable set of cirmumstances. Yet the layman’s view of the situation 
and the publie’s attitude toward all these helpful guides in his daily business or life 
are not inquired into nor sought out, so as to prevent trouble, but rather does the 
average business man wait until the difficulty arises and trouble has set in before he 
seeks the aid or counsel of an attorney. Rather than pay an attorney a minimum fee 
for advice as to what the law in a given set of circumstances may be, or what law will 
govern a certain course of action, the so-called business man and the publie in gen- 
eral will wait until real serious trouble starts and then seek a lawyer's aid to get him 
out of the diffieulty. And in so doing such members of society seek to defeat the 
law and thus drag the lawyer down to their own level of considering the law with dis- 
respect by finding loopholes to cireumvent its fundamental purpose. 


In all too many cases are clients ruled in their opinion of the matter by their 
emotions and not by their reason. They can only visualize what, for the moment, seems 
right fo them, and not what is founded upon long custom or sound practice and prin- 
ciples which centuries of decisions by our courts have evolved to be for the best gen- 
eral eeonomie and social good. 


IT am quite convinced that if the citizens at large took greater interest in their 
legislative bodies and the channels thru whieh our laws, at least the statute laws, are 
created, instead of considering an attorney a mere jockey to help them ride thru a 
maze of existing laws and decisions, so as to avoid or get around them for their own 
selfish and private gain, that the proverbial attitude of considerable disrespect  level- 
ed toward the legal profession as a.whole, would be found to exist in a misconception 
among the members of society themselves and not, as so often stated, among the mem- 
bers of the legal profession. 


When the American public, whether among individual groups or organizations, 
and when each and every member of society understands and recognizes that the laws 
have been created at their own demand thru their own legislatures and that they are 
thus imposed upon themselves, it would seem that a more logical attitude of respect 
for the law will be created and less eriticism will be leveled at the profession. Just 
so long as the public look upon lawyers as furnishing them with means of defeating 
their own laws and using the lawyers as tools for getting “out-from-under” the effect 
of a law or sound policy as developed under our court decisions, just so long will 
they place the blame upon the lawyers for not being able to avoid the law, or “beat- 
ing” it themselves, under the color of calling or referring to the legal profession as 
one which needs so much cleansing among its members. The fault lies not so much 
with attorneys, individually or collectively, as with the underlying attitudes and con- 
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cepts which the public now has and entertains itself! toward the law. The blame and 
censure which the public seeks to place upon the legal profession is merely a defense for 
its own disrespect and indifference to law and order itself. 


And that leads me to express a sort of correlary to the above observation. The 
average citizen will argue forever that he is “for” the law, either in general, or for 
some specific statute, whether it be civil or eriminal; but just let that law, or any 
law be suddenly applied to him, and note the radical change in attitude. Then the 
clement of “privilege” rises immediately to the surface. Let me illustrate this element 
of “privilege” as it effects both the operation of the law and also the undermining 
foree it has upon the publie’s combined attitude toward our laws and lawyers. Only 
teo frequently is a person given a ticket for violation of some automobile driving 
regulation, and the first reaction aroused is one of pure resentment. Then every ef- 
fort is generally made by the recipient of the summons to make contact with some 
friend of the Judge or politieal leader, or even the Judge himself, and no stone is left 
unturned to avoid either a fine or a good reprimand as the least punishment for an 
absolute violation. Now the essence of the matter in such a case as this is that each 
and every one of us know or should know and thoroughly realize that traffie ordin- 
ances and automobile regulation laws are made to protect the interests of the greater 
number of our fellowmen. There would be utter chaos in driving about in any city 
or small town during a rush period if regulations were not made for the guidance of all 
drivers, so that everyone would have their rightful opportunity for coming and going 
in-an orderly manner. Yet when the regulation falls wpon any individual, whether 
it he over-parking, sneaking thru a red light, or any other violation of the law made 
for the benefit of the many, then the individual seeks an immediate way out either by 
political pull, personal pull, or request for “privilege”, ete. In fact the first reaction 
is to take issue with the officer. There are many times, of course, when one is foreed 
by others into a technical violation of an automobile driving regulation and the situa- 
tion may have to be ironed out in order that the blame be logically determined, but 
the most prevalent reaction to such situations is that the officer is wrong and the 
driver always right, or that the driver is a special friend of the Captain or Judge 
and therefore not amenable to operation of such ordinances. At least every effort is 
made to avoid a penalty by working on this so-called “pull” or “friendship” with 
the Judge. I feel certain many municipal judges have been amazed at the countless 
“friends” they suddenly have acquired where this matter of automobile regulations is 
concerned, 


Now this element of “privilege” takes a far more serious aspect when we consider 
it from a viewpoint of “making” our laws. It is truly of great interest to any one to 
review the laws passed by our legislative bodies from year to year. Every conceivable 
subject one can imagine has been “regulated,” “prohibited,” made “punishable” or in- 
voked” in some manner. Even the length of bed sheets for use in hotels is stipulated 
in this state. But the point I stress in this connection as to the innumerable subjects 
covered by our statutes, is not the matter of whether such a law in itself may be good 
or bad, but rather that from the huge variety of subjects covered, it becomes most obvi- 
ous to any one that each and every one of these laws came into being and was duly 
enacted by the urge, desire, or effort of some individual or group of individuals who 
were most obv‘ously seeking the protection of or creation of a “privilege” and pow- 
er over others. No legislative body, whether large or small, could give the required 
time for careful consideration or deliberation on the countless laws which are duly 
passed every year. It would appear that under present conditions our legislative 
enactments are in the end but a mass of “private” and “privilege” statutes, and only 
in rare instances has the time of our legislators been permitted to be devoted to ra- 
tional determination of basic and far-reaching governing policies. The common ex- 
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pression one all too frequently hears is, “There ought to be a law,” and Low and Be- 
hold! it soon becomes a law. 


Consequently it is my contention that with individuals, groups and whole fac- 
tions continuously creating “special and private and privilege” statutes from year to 
year, the public at large is creating a virtual monster against itself, and its present 
reaction now so frequently voieed, is that the legal profession does not command the 
appreciation due it, or that it is made up of trieksters and the like, simply because 
the public at large finds itself frustrated by a creature of their own making, and thus 
their reaction is one of seeking an outlet for censure against lawyers, rather than 
conceiving of the law, both in its making as well as in its enforcement or in following 
it, as a guide and help in all our conflicting activities during these hectic days,—even 
then it is found to be a hindrance to the desires of some personal or group activity. 


One of the particular prejudices or prepossessions with which this discussion ap- 
proaches the problem, is that there is harmful self-deception and futility, if we ree- 
ognize it, that through the years the overwhelming mass of men behave in a certain 
way, but, though recognizing this, largely leave it out of account in considering the 
problem of securing obedience to and respect for the law. 


“The layman in his reflections upon the bar forgets that the law is not a business, 
or an exact science; that from the nature of things it is founded upon practices be- 
tween man and man, so long established that they are woven into the very fabric 
of human nature. And human nature is tortuous and complex. So is the law. And 
the benefits to be derived from it will be no greater than the respect given it by each 
and every individual.” 


To improve the standards of the lawyer, the community must first improve its 
own standards. It must demand, expect and make possible action of a different sort 
than it now insists upon. Tf it does not wish to pay the price, cannot improve its 
own Ways, and yet desires to improve the standards of the profession, then present 
economic incentives of power, greed and individual privilege must undoubtedly be 
modified in the attitudes of the general publie. 


The social ideals of the e¢'tizen create similar ideals in the lawyer, and to main- 
ta'n the dignity and benefits of the law, the publie at large must first purge itself of 
primitive urges toward destruction of or “beating” the other fellow, and likewise “de- 
feating the law,’’ before it points a finger at the legal profession and attempts to ex- 
cuse its own faults by condemning the lawyers. 


EDITOR'S NOTE 
There were two errors in the last Law 
JouRNAL. One in the President's Message 
when the printer made Mr. Rogers say: 


ent day, unhealthy mental state, which, 
to paraphrase the psychiatrist’s term- 
inology, we might call an interferiori- 
ty complex. 

“And I am pleased to state that it is 
not affiliated with that prevalent, 
present day, unhealthy mental state 
which, to paraphrase the psychiatrist's 
“15. She may be sued in an action 
ority complex. ; 
at law tor the breach of an ante-nup- 
tial contract, her husband being join- 
“And I am pleased to state that it is ed as a defendant. (McGill v. Cockrell, 
not afflicted with that prevalent, pres- 81 Fla. 463). 


The other error was made in the article 
by Judge Burton Barrs, when a line was 
dropped out in paragraph No 15. of his 
article, which should have read: . 


When he actually said: 
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EDITORIALS 


Bar Association Program Only Partly Enacted 


The Legislature enacted the Bar Association’s. sponsored probate amendments and 
also enacted a separate bill providing for no administration of small estates. 


The other two proposals made by the Bar Association fell on deaf ears, The 
proposed joint resolution relating to inferior courts met its death knell because of the 
political influence of county officers affected. The Legislature didn’t let this reso- 
lution make any progress whatsoever. 


The proposed bill relating to legal education and admission to the bar was like- 
wise sidetracked. The very apparent reason being that too many lay members of the 
Legislature hope to be lawyers and they do not want the requirements for admission 
raised. Several members of the Legislature frankly admitted this situation as apply- 
ing to themselves personally. 


The organized bar of Florida has done its duty. The Association requested the 
Legislature to enact a law raising the standards of legal education and requirements 
for admission which they believed would make a stronger bar and perhaps raise the 
ethical standards, but a Legislature predominately of laymen refused to enact such a 
law; vet the criticism of the bar comes largely from laymen. 
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The editor heard the opinion frankly expressed by leading members of the bar 
during the Leg'slature that we ought to concentrate on one item at the next session 
of the Legislature and exert all of our energies on its passage. We perhaps had too 
many bills in the legislative popper to do the most effeetive work. There were a num- 
her of bills introduced to which the bar had given no consideration but vet they were 
labeled Bar Association bills without any authority. 


We ought to begin now looking forward two years to a definite legislative pro- 


Supreme Court Clearing Docket 


The Supreme Court of Florida during the last four years has made remarkable 
progress in clearing its docket. 


According to Mr. G. T. Whitfield, Clerk of the Court, there were by actual count 
on May 18th, 416 cases on the docket. 


Four years ago there were 900 eases on the docket. 


As late as 1933 the average case being orally argued was two years old, but in 
May, 1935, the average case being orally argued was from 6 to 8 months old, 
Of the 416 eases now on the docket, many of them are not briefed and earry stipu- 


lations of counsel extending the time to file briefs. 


The Court is to be congratulated on the speed with whieh it has disposed of 
its accumulated docket. 


DIFFICULT TO DISBAR 


We do not think anything will come of the Bar Association’s intimation that steps 
will be taken to disbar, if found at fault, the Miami attorneys reported to be involved 
in the $15,000 reward seandal growing out of a $185,000 jewel robbery. 


It’s a pity too. For most lawyers are sound and decent men and as sensitive to 
professional misconduct as those of any other group. 


However, the Bar Association is not to lawyers what the American Medical Asso- 
ciation is to doctors. Let a physieian violate even one unimportant union rule and bingo! 
he is laid by the heels by the committee on ethies. 


The lawyers have rules too. But the very character of law practice seems inevita- 


bly to lead most practitioners into polities, and when Old Man Polities enters the door 
Mr. Hew-to-the-Ethiceal-Line goes out the window.—Clearwater San. 
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LIFE’S RECORDS CLOSED 


JUDGE HUNTER, LEADING 
FLORIDA ATTORNEY, DIES 


Judge William Hunter, 78, one of the 
most prominent lawyers in Florida, died 
in Tampa on May 25, 1935, after an ill- 
ness of about a week. 


Judge Hunter was born in Mound City, 
Ill., a son of a lawyer. When he was 12 
years old his family moved to Memphis, 
where he attended Memphis schools and 
went to a night law school. He was ad- 
mitted to the bar in 1878. Three years 


later Judee Hunter came to Florida and 
vear 


settled at Dunedin. The next he 


married Miss Dora Tennery of 
In 1892 they moved to Tampa. 


Clyde, O. 


Early in his practice Judge Hunter for- 
med a partnership with the late E. R. Gun- 
by. He served as city attorney of Tampa 
and served as referee in bankruptey from 
1902 to 1914. For the last 25 years one 
of Judge Hunter's chief interests was his 
membership in the American Bar associa- 
tion and for several years he served on its 
general council. For about 12 years he 
was a member of the committee on juris- 
prudence. He has also been active in the 
high councils of the American Law Insti- 
tute and only one week before his death 
returned from the annual meeting of the 
Institute in Washington, D. C. 

Judge Hunter was president of the Flor- 
ida State Bar Association in 1917-19. 

He was active for many years in civic 
work and was president emeritus of the 
Hillsborough County Tuberculosis and 
Health Association. He was a member of 
St. Andrews church, Hillsborough Masonic 
lodge, Tampa Consistory, Egypt Temple 
of the Shrine, Bay lodge of Knights of 
Pythias and the Palma Ceia Golf Club. 

The Florida Senate on May 27th paid 
tribute to the memory of Judge Hunter 
and sent expressions of sympathy to his 
family and their admiration for the splen- 
did life he lived. 


JUDGE STEWART DIES 


Judge J. J. Stewart, 69, prominent Bra- 
denton attorney died on May 28, 1935, at- 
ter an illness of several years duration. 

Judge Stewart horn in Loundes 
County, Alabama, attended the Universi- 
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ty of Alabama and moved to Bradenton in 
1890. He taught school in that county, as 
well as practiced law, and elected 
county judge in 1896, which position — he 
held tor 16 years. He was a member of 


the Florida Legislature in 1921. 


Judge Stewart had retired from active 
practice on account of ill health. = For a 


number of years before his retirement, he 
was connected with N. Dwight Ford under 
the firm name ot Stewart & Ford. 

Judge Stewart was a 
Baptist 


Knights of Pythias, 


member of the 
Order, 


Fellows 


Masonie 
Odd 


Church, the 


and 
Woodmen. 


HARRY N. SANDLER 


Harry N. Sandler, Tampa attorney, 
has been appointed by Governor Sholtz 
and confirmed by the Senate as Judge 
of the Thirteenth Judicial Circuit. 
Judge Sandler takes the place of C. L. 
Sparkman, resigned. 


JUDGE BULLOCK DEAN OF 
BENCH DIES 


Judge William S. Bullock, 79, who ser- 
ved almost 30 years as judge of the fifth 
circuit and who was dean of the cireuit 
bench in Florida, died in Ocala on May 
28, 1935. 

Judge Bullock was born in Ocala, May 
16, 1856. He educated in private 
schools and the University of Virginia and 
was admitted to practice law in 1879, Be- 
‘ause of his long association with Judge 
Bullock, the editor asked Edwin C. Davis 
of Orlando to write an appraisal of Judge 
Bullock, which follows: 

“By reason of being State Attorney in 
the old Fifth Cireuit for a period of about 
ten years, during all of which time Judge 
Bullock was the presiding judge, I had an 
opportunity to form an opinion of his 
characteristics perhaps not enjoyed by 
others. He was a man singularly devoid of 
bias or prejudice in matters of race, color, 
religion, nationality, rank or station. All 
men appeared to him to be equal. This 
was not a forced or assumed attitude of 
mind in order to render exact and even- 
handed justice, but I doubt if it ever oe- 
curred to him that there might be such 
difference, or that bias or prejudice might 
have its influence in arriving at a conelu- 
sion. In this connection, it should be re- 
membered that Judge Bullock was born 
prior to the civil war,—remembered its pri- 
vations and sorrows, as well as the hard- 
ships ineident to reconstruction. 

Judge Bullock’s knowledge of human 
nature and its frailties enabled him to see 
the cause of the unfortunate defendant, 
and to temper justice with mercy. Indeed, 
he never knowingly permitted a defendant. 
no matter how humble, to be imposed up- 
on, nor did he shirk the responsibility of 
protecting him in all his rights. Juries 
may, and sometimes do, by reason of pub- 
lic sentiment, render unjust verdicts. In 
one particular instance I have in = mind 
Judge Bullock, being doubtful of the wis- 
dom of the verdict, refused to shirk — re- 
sponsibility by aecepting the verdict, 
but instituted an investigation at consider- 
able inconvenience to himself, with the re- 
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sult that a case of mistaken identity was 
clearly established. 

It is not to be taken from what has gone 
before that Judge Bullock was lax in the 
enforcement of the law. In eases of delib- 
erate or premeditated crimes, the conviet- 
ed defendant had little cause to rejoice as 
he turned away from the judgment bench. 

Judge Bullock’s eminence as a judge was 
no doubt enhanced by his equable disposi- 
tion. At no time, even under the most try- 
ing circumstances, have I ever seen him 
luse control of his temper in the slightest 
degree, or manifest any personal feeling in 
the outcome or the result of a litigation be- 
fore him. In short, his record as a judge 
in criminal cases might be summed up as 
wise, merciful, vet just.” Epwixn W. Davis. 


PERSONALS 


Col. W. W. Flournoy has reopened his 
offices for the practice of law in DeFun'ak 
Springs. He is serving his ninth term as 
mayor of that city. 

The senate confirmed the appointment 
of Ben C. Willard to fill) the unexpired 
term of E. C. Collins, resigned as judge 
of the Criminal Court of Record of Dade 
County, and also Willard’s nomination tor 
a new four-year term beginning Septem- 
ber 16. 


WINNERS IN REDFEARN 
ESSAY CONTEST 


At the beginning of the 1934-35  schol- 
astic vear, D. H. Redfearn, Miami, offer- 
ed a prize of $50.00 to the student of the 
law college of each of three Florida univer- 
sities submitting the best article on a des- 
ignated subject. In each case there were 
two articles considered by the judges to be 
of equal merit and the prizes were divided, 
each winner receiving $25.00. 

The winners are: University of Florida, 
Gainesville, Ben C. Willis and Ila R. Prid- 
gen, who wrote on “Suggested Changes in 
the Remedial Laws Now in Force in Flor- 
ida.” 

Stetson University, DeLand, L. V. L. 


Brown, Jr, and William G. Jennings, 


who wrote on, “Suggested Changes in the 
Judiciary Article of the Florida Constitu- 
tion.” 

University of Miami, Coral Gables, 
James A, Henderson and Frank Strahan, 
who wrote on, “Suggested Changes in the 
Judiciary Article of the Florida Constitu- 
tion.” 


LAW PARTNERSHIP 
ANNOUNCEMENT 


Mr, Thomas B. Adams has withdrawn 
from the law firm of Kay, Adams, Ragland 
and Kurz, and will continue the practice 
of law at 1006 Bisbee Building, 
ville. 

William E. Kay, Reuben Ragland and 
Louis Kurz the other members of the firm 
will continue the practice of law at 608 
Consolidated Building under the firm name 
of Kay, Ragland & Kurz. 


Jackson- 


TWO APPOINTED 
LAW EXAMINERS 


Gov. Dave Sholtz has appointed P. B. 
Howell of Bushnell and Zacharia Doug- 
lass of Gainesville as members of the state 
board of law examiners” for three-year 
terms. 

Howell succeeds O. K. Reeves of Tam- 
pa, whose term expired Aug. 10, 1934, and 
Douglass succeeds D. Neil Ferguson of 
Ocala, whose term ended Aug. 9, 1934. 


APPOINTMENTS 


Judge Halsted L. Ritter, of the United 
States District Court, Southern District of 
Florida, Miami Division, has appointed 
the following as a committee to formulate 
suggestions for the new rules for common 


law procedure in the Federal Courts: 
Chester M. Gourley, Chairman, Dewey 
Knight, Herbert U. Feibelman, and J. 


Julien Southern, of Miami, 
McCune, of Fort Lauderdale. 

This committee will work in harmony 
with similar committees appointed by 
Judge Akerman and Judge Strum, whose 
personnel has heretofore been 
in these columns. 


and C. W. 


announced 
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LOCAL BAR ASSOCIATIONS 


A Challenge To Local Bar Associations 


By Paw, BE. 
Jacksonville 


This article is intended as a triendly challenge to every attorney 


tion in the State of Florida. 


The Jacksonville 


Seen, Chairman Legal Aid Committee 


Bar Association 


and bar. associa- 


. 


dar Association points with pride to the 


many beneficial and constructive works sponsored by it, but of the many, possibly the 


most lasting and humane monument 


to 
programs of progress have already become 


Aid Committee. The other 


a matter of loeal history and are rather 


is the Leeal 


well known throughout the State, and the readers of this article. 


Some three years ago, the local Bar was 
called upon to provide some machinery by 
means of which the and 


night procure tree legal services. 


poor indigent 
The pro- 
ponents of this idea were local persons who 
had made a study of the 
problems of this 


social welfare 
and were 
themselves well aware of the need for such 


an oreanization, 


community, 


As with other new sug- 
gestions, this did not meet with instant 
approval trom the entire Bar, principally 
because’ the attorneys had never realized 
how great a service could be rendered and 
that such a need existed. However, with 
some persuasion trom the more interested 
ones, it Was agreed that a 
would be made of a 


careful 
number of 


study 
welfare 
Each 
was handled to a conclusion by a local at- 
torney who made a complete and detailed 
report. It then remained to see if any 
good had been accomplished and if the 


cases Involving legal aspects. case 


work was necessary and should be contin- 
ved, 


The report of these test cases was so fa- 
vorable and brought to the attention of the 
attorneys that the work should be contin- 
ued, that the Bar Association immediately 
looked with favor and enthusiasm toward 
the formation of some body to whom the 
poor and indigent might turn tor legal ad- 


vice and assistance. Needless to say, many 


plans and suggestions were carefully stud- 
ied in order that this work might be most 
effective. However, atter a selected com- 
inittee Was appointed to study the proposed 


systems, the one under which the Commit- 
tee now operates was decided upon as the 
one which should be used. Naturally, from 


time to time, slight changes have — been 
made, but the present Committee's work is 
carried on almost entirely as proposed by 
the original group. 

Each vear a member of the Association 
is named to act as Chairman and another 
as Vice-chairman, to serve for one year. In 
this, the standing Committee, is reposed the 
responsibility of best carrying out the pur- 
poses of the Legal Aid work. The stand- 
ing Committee has numerous powers, and 
with few exceptions, can operate without 
constraint from anyone. A large latitude 
is allowed them in the mode of handling: 
matters presented for the Committee’s con- 
sideration, 

Meetings are held every other Friday of 
the vear, late in the afternoon, thereby not 
contlicting with the private interests of the 
attorneys serving. Sometime in advance of 
each meeting, the standing Committee se- 
leets, from a hat, the names of three mem- 
bers of the Association, to serve at the en- 
swing meeting. In the meantime, all ap- 
plicants, except rare emergency cases, 
are carefully investigated with reference to 
financial ability by one of the many relief 
bureaus in the county. Those applicants, 
who atter such study, are deemed to be 
worthy of free legal assistance then are no- 
tified to appear before the Committee at 
its next meeting. 


The client then appears before the Com- 


mittee and the team serving for that per- 
iod, and tells his or her story, exactly as 
if applying to private counsel for advice. 
In many instances the applicant can be 
given adviee and his problem solved. Oth- 
ers require long periods of study and care- 
ful investigation of the facets as related by 
the client. Many present problems for 
which the Committee has no solution, but 
each is given the careful and concentrated 
attention of the attorneys present. Ques- 
tions are asked and the Committee soon has 
a more or less complete set of facets. The 
matter is then discussed by the attorneys 
and an opinion rendered. In some in- 
stances, we advise the client that their ease 
is one which private counsel would handle. 
Tf we feel that we cannot assist, the client 
is so advised. However a great majority 
of eases require a more detailed and eare- 
ful study than ean be afforded at the meet- 
ing, and the matter is then referred to one 
of the team serving. From then on, the 
individual to whom it is entrusted, handles 
the case to a conclusion as if it were one 
coming to him in his private practiee, sub- 
ject only to the supervisory assistance of 
the standing Committee. 

The attorney so handling is requested to 
make frequent progress reports to the 
standing Committee. In the event that a 
just claim of a client eannot be satisfied ex- 
cept by suit, the Bar Association, upon the 
recommendation of the standing Commit- 
tee, will advance costs. Usually the money 
or property involved is small, but no mat- 
ter how unimportant it may appear, the 
cause is given the same careful attention 
that would be aceorded a eause involving 
large sums. Numerous instances could be 
cited in which more money has been spent 
for costs than the amount involved. Howev- 
er, reluctant debtors to indigent persons 
here are gradually realizing that the Legal 
Aid Committee means business and is will- 
ing to spend large sums to perfect insigni- 
ficant, but just, claims. For that reason, 
a great percentage are settled without a 
suit. 

During the two week’s interval between 
meetings, emergency cases are handled by 
either the standing committee or members 


serving on the preceding clinies. Because 
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of the large membership of the loeal Asso- 
ciation, no lawyer serves more than onee 
every three years. However, almost to a 
man, each member considers it something 
of a privilege and honor to be able to as- 
sist those more unfortunate than himself. 

The Committee’s work is greatly reduced 
through the valuable assistance rendered to 
it by two social welfare workers provided 
by the relief agencies. They have become 
familiar with the work of the Committee, 
and probably appreciate to a greater ex- 
tent than the Committee itself, the social 
problems presented to the body. They 
handle a great amount of the correspond- 
ence and attend every meeting and report 
the minutes in order that a complete ree- 
ord may be had of all matters. They fur- 
ther render a great service by handling the 
bulk of the investigation necessary before 
an applicant is permitted to appear before 
the Committee. The Committee operates 
with funds provided by the Bar Associa- 
tion and an anonymous donor. Fortunate- 
ly it is not essential to the successful op- 
eration of the Committee, that large sums 
he placed at its disposal. 

While this article does toss bouquets at 
the Jacksonville Bar and the work being 
done by it, the principal aim of it, is to 
‘all to the attention of other Associations 
in the State, the great need for other Legal 
Aid organizations. The Jacksonville Le- 
eval Aid Committee is a member of the Na- 
tional Association of Legal Aid Organiza- 
tions and as such is very frequently re- 
quested to render legal assistance and ad- 
vice to persons who are clients of other bu- 
reaus throughout the country, but whose 
interests could best be eared for by a Flori- 
da lawyer. In many instances of this na- 
ture, we find ourselves powerless to help 
because of the lack of Legal Aid organiza- 
tions throughout the State. 

Now the challenge. From a purely sel- 
fish standpoint, this great work should ap- 
peal to every attorney. Through it is pro- 
vided a means of favorable advertising and 
creating in the minds of the general pub- 
lie, a friendlier feeling toward the Bar. 


Much favorable comment has come to our 
attention for this work. For that reason, 
every 


this Committee challenges assoeia- 


466 


FLORIDA LAW JOURNAL 


tion of attorneys in Florida to create some 
Similar organization in its Cer- 
tainly no one will deny that it benefits the 
less fortunate and its need can best be de- 
termined by contacting loeal relief organ- 
izations and social welfare bodies. 

We feel sure that they too will agree 
that there is a place for such a beneficial 
body and will meet a great need long ex- 
isting. The writer knows only too well that 
ereat service could be rendered beeause of 
the numerous inquiries received from every 
part of the country. Certainly the favor- 
able publicity is sorely needed and a means 
is hereby provided from which the individ- 
ual attorney ean better become known and 
appreciated, 

To every forward looking association in 
the State, this article is an invitation to 
work out some similar proposal. This 
committee would feel honored to be called 
upon to furnish information and assistance 
to anyone evincing interest. The writer is 
sincere in the belief that it may act as a 
spur to the creation of new, constructive 


works to be carried on by the attorney, and 
welfare 


from both the selfish and social 


viewpoint, should be seriously considered. 


LOCAL BAR ASSOCIATIONS 


The Volusia County Bar Association and 
attorneys from all sections of the county, 
together with their wives and families held 
their annual social meeting May 23rd at 
DeLeon Springs. Assembling at 3:30, 
swimming and other recreations were en- 
joyed until 7:30 when a chicken dinner was 
served, 


ELECTED 
Raney Martin, Tampa attorney, was 
elected district governor of the 35th  dis- 
trict, Lions international, as the Florida 
convention closed at Tampa. 


UNIVERSITY OF FLORIDA 
SUMMER SCHOOL 


The University of Florida College of 
Law summer term will begin June 17 and 
end August 9. All information relative to 
the summer session should be sought from 
Harley W. Chandler, registrar. 
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Attorney’s Lien Law 
By J. Cart Lamrpin, St. Petersburg 


The right of an attorney at law to reta‘n the papers, money or other property of 
a client, which comes into his possession, in consequence of the professional relation- 
ship, as a security for the payment of his fees, has never been seriously questioned. 
This right is called the “retaining len,” and is derived from the common law. Jn Re: 
Wilson, 12 Fed. 255; In Re: Gillespie, 190 Fed. 88. 


This hen was early recognized in Florida in the case of Randall v. Archer, 5 Fla. 
438 ;Carter ve Davis, 8 Fla., 183; Broome v. Bisbee, 14 Fla. 21. However, in the case 
of Fuller v. Cason, 26 Fla, 476, 7 So. 870, the Supreme Court of Florida held that 
an attorney has no lien by virtue of his employment, upon personal property about 
which he renders services. 


There also exists the special or charging for this purpose. For example, in the 
lien of an attorney, which has been recog- State of Georgia, it is provided by statute 
nized by the Supreme Court in the case of — that attorneys at law shall have a lien up- 
Scott v. Nirtley, 152 So. 721; 93 A. L. on su'ts, judgments and decrees for money, 
661.1 and alyo upon all suits for the recovery of 

While the foregoing decisions have been — real or personal property and upon all 
very helptul to Florida attorneys, and judgments, decrees or awards for the recov- 
their rights under an agreement for com- — ery thereof, which shall be superior to all 
pensation out of property recovered, has liens, excepting those for taxes. Merch- 
been lifted from that class of agreements, auts Bank vr. Armstrong, 107 Ga. 479; 33 
defined by Mr. Justice Ellis as “a mere 8. E. 473; Morrison v. Ponder, 45 Ga. 167; 
naked promise to pay an existing debt out = Georgia Code, Vol. 1, See. 3364, Par. 2 & 
of a particular fund, which does not give — 3. 
any power or authority over the fund or Similar statutes have been passed in 
operate to create a lien thereon,” the time many other States; viz, Alabama, New 
has arrived when some considerat’‘on should York, Tennessee, Kentucky, Illinois Mis- 
be given to a statute creating a lien on — souri, Oklahoma, Oregon and California. 
real and personal property, or the fruits The constitutional validity of statutes se- 


of the litigation, for the benefit of the at- | curing an attorney’s lien has been gener- 
torney. a'ly affirmed by the Courts in States 


Many States have recognized that it is | where such acts have been adopted, unless 
a necessary and indispensable duty to af- they operate as a restriction upon the ex- 
ford protection to the practicing attorney — ercise of vested property rghts, or the 
and attorney’s Fen laws have been enacted — right of freedom of contract. Such statutes, 


1. “The special or charging lien of an attorney is an equitable right to have the fees 
and costs due him for services in a suit secured to him out of judgment or recovery in 
that particular suit, the attorney, to the extent of such services, being regarded as an 
equitable assignee of the judgment. It is based on the natural equity that the plaintiff 
should not be allowed to appropriate the whole of a judgment in his favor without pay- 
ing thereout for the services of his attorney in obtaining such judgment. It is an excep- 
tion to the general rule in that it lacks the element of possession which is essential to 
ordinary liens, and for this reason such lien, strictly speaking, did not exist at common 
law. In fact the use of the term ‘lien’ in this connection has been criticised as inac- 
curate, and the right of the attorney has been said to be merely a claim to the equitable 
interference of the Court. The existence of the lien was, however, recognized in several 


early English cases and it now exists in most jurisdictions either by statute or by vir- 
tue of judicial decision.” 
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being remedial in character, have been giv- 
ena liberal construction in aid ot the ob- 
ject sought by the Legislature, which was 
to furnish security to attorneys. 

For a number of vears, organized min- 
associa- 
tions have taken steps to seeure legislation 


orities, trade unions and various 


Which would protect the various members 
of these organizations and furnish them se- 
curity for goods sold, work, labor and oth- 
er services, but for some reason, the bar of 
this State has been woefully lacking in its 
efforts to protect the rights of the individ- 
ual lawyer. Lawyers, during the present 
cecononne transition period, are having dit- 
ficult problems of their own and are meet- 
ing with unfair competition through lay 
agencies and corporations. 

The writer believes that the time has 
come to recognize the tact, which any well 
informed practitioner will admit, that un- 
fair treatment is not a monopoly of — the 
attorneys in their dealings with their ¢li- 
ents, but that unfairness exists on the part 
of a great proportion of the public, who 
have dealings with attorneys, and to that 
end protection for services rendered should 
be afforded to the Florida practicing — at- 
torney, and that the organized attorneys of 
this State should definitely and without 
equivocation whatever, support attor- 
ney'’s hen law. To do so, would be mere- 
lv affording to attorneys the same type of 
protection now given to various others in 
the State of Florida. 

The writer believes that the enactment of 
such legislation is a necessary and import- 
ant step in the work of the State Bar and 
that the efforts of the bar to sott-pedal on 
this question on the ground that it would 
interfere with or disturb the confidence of 
the public in the practicing 
without merit. 


attorney is 


Much has been accomplished in the past 
hy the Association looking to the protection 
ot the public, and a great deal has been 
attained having tor its ultimate object the 
restoration of the contidence of the public 
in the practicing attorney. However, this 
situation will not be improved by the fa‘l- 
ure to give the practicing 
protection to which he is 


attorney, the 
justly entitled. 


The practice of corporations and lay agen- 


cies in settling litigation in this State, 
without the knowledge or consent of the 
attorney, who instituted — the 
heen entirely too eommon. 


action, has 
Numerous ae- 
tions are now pending in practically all of 
the more populous counties of this State, 
in which attorneys are seeking to seeure 
compensation for their services, where ac- 
tions have been compromised and settled 
without the knowledge or consent of the 
attorney bringing the suit. It is true that 
these settlements are frequently made by 
attorneys representing the other side, who 
exhibit a gross indifference to the welfare 
or interest of the attorney, who instituted 
the action. Sueh conduct, while reprehen- 
sible and subjeet to severe condemnation, 
does not afford any grounds for the re- 
covery of lost tees and compensation for 
wasted efforts. In many instances, law- 
yers are defrauded of well earned fees, in 
cases Where they have gone to considera- 
ble expense in investigation and preparing 
the same for trial, by their clients going 
out and effecting a settlement on the s'de, 
giving a general release, and signing an 
statement 
evoke expressions of surprise on the part 
of some members of the bar, but the fact 


order of dismissal. may 


ix we'l known that orders of dismissal sign- 
ed by the plaintiff, appear to be recogniz- 
ed and accepted both by the Clerks of the 
Cirewit Courts and the Clerks of the Fed- 
eral Courts. 

Such a condit'on is grossly unfair to the 
practice ng attorney and is destructive of 
the morale of the profession. Legislation 
to terminate these unfair practices should 
receive the active and energetic support of 
every member of this Association and if 
necessary, a committee should be appoint- 
ed to prepare an attorney's lien law and 
to take any and all necessary steps to se- 
cure from the practicing attorneys of this 
State, favorable expressions of sentiment, 
directed to the members of the present Leg- 
islature and the Governor of Florida. 

The writer suggests the following | pro- 
posed act, which is very similar in wording 
to those in force in many other States in 
the Union, for the purpose of securing this 
relief : 


BE IT ENACTED BY THE LEGISLA- 
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TURE OF THE 


An attorney at law has a general 
lien upon all papers, documents, se- 
curities, money and other property 
belonging to his elient, which - come 
into his possession in his profession- 
al capacity as an attorney at law, for 
the amount of compensation, express 
or implied due him for any and all 
legal services rendered, or to be ren- 
dered, to such client, and may retain 
possession of the same until the charge 
for such legal services has been paid. 
Said lien may be enforeed by a legal 
action or bill in equity. In addition to 
the lien hereinbefore provided for, 
an attorney at law has a general lien 
upon all claims, demands and causes 
of action, whether arising out of eon- 
tract or tort, including all elaims for 
unliquidated damages, which may be 
placed in his hands for suit or collee- 
tion, for the amount of any compen- 
sation, express or implied, due him for 
legal services rendered or to be rend- 
ered by him in connection with such 
claim, demand or cause of action. Said 
lien may be enforced by a legal action 
and no notice of the existence of such 
lien is required to be given to the par- 
ty against whom such claim, demand or 
cause of action exists, in order to 
charge him with knowledge — thereof 
and liability for the amount thereof, 
in the event that such party satisfies 
such claim, demand or cause of action 
by paying the same directly to the 
holder thereof without the consent of 


STATE OF FLORIDA: 


the attorney at law entitled to such 
lien. From the commencement of an 
action or special iproceeding before 
any court, commission, bureau or 
hoard, or the service of an answer, 
cross-complaint or counterclaim the 
attorney at law, who appears for a 
party, has a general lien upon his eli- 
ent’s cause of action, claim, cross- 
complaint or counterclaim for the 
amount of any compensation, express 
or implied, due him for legal services 
rendered or to be rendered by him 
therein, which lien attaches to a ver- 
dict, report, decision, judgment, or 
final order in his client’s favor, and 
the proceeds thereof in whosoever 
hands it may come; and the lien ean- 
not be affected by any settlement be- 
tween the parties before or after judg- 
ment or final order. The court, com- 
mission, bureau or board, upon the 
petition of the client or attorney may 
determine and enforee the lien and the 
appearance of record of an attorney 
at law in any action or special pro- 
ceeding, referred to herein, is notice 
to all persons that he claims such lien. 
The provisions of this section shall su- 
persede all laws or parts of laws in 
conflict therewith and shall be eumu- 
lative and in addition to any — other 
right or remedy which an attorney at 
law has for the recovery of compen- 
sation due him for legal services ren- 
dered, and shall be liberally construed 
to the end that an attorney at law 
shall have secured to him compensa- 
tion tor legal services rendered. 


Does Florida Recognize A Foreign Decree 
of Divorce 


By Hersertr U. 
Associate Editor 


The recent pronouncement by the Supreme Court of Mississippi in the case of 
Miller v. Miller, 159 So. 112, in which the Mississippi court declined to recognize an 
Arkansas decree of divorcee founded on constructive service, has brought to the fore 
the recurring question, whether Florida would recognize a foreign decree of divoree. 


Section 4983 (8) of the Compiled General Laws of Florida, 1927, assigns as one of 
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the grounds for divorce in this state the following: 
ed a divorce from the complainant in any 


While considering the effeet of a Cuban 
decree of an annulment of marriage, in the 
case of Warren v. Warren, 73 Fla. 764, 75 
So. 35, the Supreme Court of Florida 
avoided the interpretation of the decree and 
held that it was ‘unnecessary’ to decide 
whether it was binding upon the state of 
Florida and adhered to the principle cited 
by the Supreme Court of the United States 
in the ease of Hilton v. Guyot, 159 U.S. 
113, 16 S. Ct. 139, that the effect to be giv- 
en to a foreign decree of divoree “was de- 
termined by the treatment given to the 
courts of this country by the courts of the 
country whose judgment is under eonsid- 
eration.” 

The Supreme Court of the United States 
has decided in the ease of Haddock v. Had- 
dock, 201 U. 8. 562, 26 8S. Ct. 525, (deeid- 
ed April 16, 1906), that the full faith and 
credit clause did not require the state of 
New York to recognize a Conneectieut de- 
cree rendered upon constructive serviee in 
a case in which the complainant had _ re- 
moved from New York to Connectieut. In 
this opinion Mr, Justice Holmes called at- 
tention to the awful consequences of such 
a rule, which would have the effeet of 
bastardizing children born in’ what was 
considered a lawful wedlock. The Su- 
preme Court held: “The mere domicile 
within the state of one party to the mar- 
riage does not give the courts of that state 
jurisdiction to render a decree of divorce 
enforceable in all the other states by vir- 
tue of the full faith and credit clause of 
the Federal Constitution against a non-res- 
ident who did not appear and was only 
constructively served with notice of the 
pendeney of the action.” 

In the Mississippi ease of Miller v. Mil- 
ler, supra, the court had to pass upon the 
effect of a decree rendered under the re- 
cent Arkansas divorce law. In that ease 
the court held that the decree was granted 
“without requiring that either party should 
be in good faith domiciled in” Arkansas, 
and alluded to the fact that in Arkansas 
divorees might be granted “on condition 
that complaining party has resided in the 


“That the defendant has obtain- 


other state or country.” 


state for the limited perid of three months, 
for the sole purpose of securing a divoree.” 
The Mississippi court held that the Arkan- 
sas divorce was without effect on the mar- 
ital status of the parties. In this partic- 
ular case the proceedings were founded up- 
on constructive service. 

The subject of the effect to be given to 
a foreign decree ot divoree has received 
the attention of the Judicial Couneil of the 
State of Kansas, in its April and October, 
1934, Bulletins. The Couneil called atten- 
tion to the “grave injustices” done under 
existing law by reason of the failure to 


give full faith and eredit to foreign decrees 


of divoree. Aceordingly, the Couneil has 
prepared and submitted for passage by the 
Legislature, the following act: 

“A judgment or decree of divorcee 
rendered in any other state or territory 
of the United States, or in any foreign 
country, in conformity with the laws 
thereof, shall be given full faith and 
credit in this state; exeept, that in 
the event the defendant in such action, 
at the time of such judgment or decree, 
was a resident of this state and had 
not been served personally with pro- 
cess, or did not personally appear and 
defend the action in the court of sueh 
foreign state, territory, or country, all 
matters relating to alimony, or to the 
property rights of the parties and to 
the custody and maintenance of the 
minor children of the parties, shall be 
subject to inquiry and determination 
in any proper action or proceeding 
brought in the courts of this state 
within two years after the date of the 
foreign judgment or decree, to the 
same extent as though the foreign 
judgment or decree had not been ren- 
dered.” 

If the Legislature of Florida, in session 
at this writing, fails to make a formal 


pronouncement recognizing the validity of 
foreign decrees of divorcee, certainly steps 
should be initiated by the State Bar As- 
sociation to the end that such legislation 
Certainly it is contrary 


may be provided. 


LLL 
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to good government, if not to good morals, — jurisdiction, to come into this state and 
to permit men and women who have ob- — perhaps marry and raise a family whose 
tained legal divorces in other jurisdictions, — issue might, by reason of existing laws, or 
in full conformity with the laws of such lack of law, in Florida be declared illegal. 


& 


Law to Defeat Law 


An unprecedented exercise of legislative power is evidened in the enactment, by the 
Florida Legislature, of a bill to save a murderer from execution. 


J. W. Larramore, who has been under sentence of death for five years for killing 
two men in Jaekson county, has had resourceful lawyers and influential friends work- 
ing all that time to set aside the verdict of the jury which tried and convicted him. 
Every possible appeal was made, including an unsuccessful effort to have the United 
States Supreme Court pass on the case. At the last moment Larramore’s friends were 
strong enough to have the Legislature intervene to save him from the chair, and to get 
the Governor’s signature to the bill. 


In this act, the Legislature took advantage of the fact that the Florida Supreme 
Court, in its final decision on his appeal, divided evenly, thus leaving the sentence as 
it stood. The act does not, of course, name the Larramore case specifically, but pro- 
vides that, when the Supreme Court divides evenly on an appeal from a first degree 
murder conviction, the Pardon Board is compelled to grant a commutation of sentence 
to life imprisonment. Despite its general terms, the act was passed directly for Larra- 
more’s benefit. It prevents the double murder’s long-delayed execution—and it’s an- 
other joke on Florida justice.—Editorial, Tampa Tribune. 


ee 
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CASE AND COMMENT 


THE ASSIGNEE’S RIGHT OF SUBSTITUTION AS PLAINTIFF PENDENTE 
LITE: THE EFFECT OF THE STATUTE OF LIMITATIONS. THE CASE 
OF GIBBS VS. MeCOY ET AL., 70 So. 86 (Fla.) AND OTHER CASES CON- 
SIDERED. 
By Gavres Ivy, Tampa 
Associate Editor 


QUESTIONNAIRE 
When by amendment the assignee of the cause of action becomes plaintiff by sub- 
stitution Pendente Lite at a time when the statutory period of limitation has expired, 
is he barred of his right to further maintain a suit begun by his assignor, whose in- 
dividual right was not barred when the suit was begun? The assignee was a third par- 
ty—a stranger before assignment, and occupied no fiduciary relation or other identity in 


interest with his assignor. 


In connection with the foregoing quest- 
ionaire, some of my friends have been rea- 
dy to answer that since the subjeet matter 
forming the cause of action was brought 
before the Court by institution of suit by 
the original assignor-plaintiff, then — the 
statute of limitations stops running = and 
any one even though he be a stranger who 
ix substituted as plaintiff, stands in the 
like situation as the original plaintiff and 
hence the institution of suit avoids the op- 
eration of the statute of limitations against 
the cause of action even though the subject 
matter by transaction changes hands. 
This is a fallacy of reasoning because the 
question of parties enters into the problem. 
It is not the subject-matter alone that is 
to be considered but the question of party 
blends with the problem. 

We can furnish no conclusive answer to 
this question. Authorities, State and Fed- 
eral, are in much perplexity in their an- 
nouncements, depending largely we think, 
upon the state of facts; however, we find 
some of the courts making announcements 
in positive contrariety to those of other 
courts as to the operation of the Statute 
of Limitations in cases where substitution 
of parties is made, some holding that such 
substitution alone results in a change of 
the cause of action, but others holding (Ne- 
braska and Kansas, for example, see Har- 


lan vs. Loomis, 140 Pace. 845; State Bank 
vs. Carroll, 116 N. W. 276) that a mere 
change of a party to a suit is not of it- 
self a change of the cause of action unless 
the cause of action is a new one and that 
an amendment as to parties is not subject 
to the bar of a statute of limitations. We 
do not think this general statement to be 
the law. After a thorough digest of a 
great number of authorities relating to this 
question arising out of divers cases, and at- 
ter a review of these for the purpose of an 
answer to the question under review, we 
state the following points: 

(1) It is not alone the subject-matter 
of a cause of action but the party or par- 
ties as well which form an element in the 
change of a cause of action. The parties 
must be substantially the same as well as 
the subject-matter of the demand. 

(2) Generally a change in the capacity 
in which one sues does not constitute such 
change in the cause of action as to invoke 
the Statute of Limitations. This principle 
rests upon the idea that substantially the 
parties are the same where, for example, 
an administrator sues in the first instance 
in his individual capacity and then amends 
to show the suit in his capacity as adminis- 
trator in a case in which the administra- 
tor as an individual was the sole owner of 
the cause of action or would become such 


after administration has been closed. Many 
cases arise under the Employers Liability 
Act in which the action is brought for the 
use of the widow and it is then changed to 
show for the use of the widow and child- 
ren; and other cases, for example, in which 
the mother sues under the Employers Lia- 
bility Act for the benficiaries, and the hus- 
hand is substituted in lieu of the mother of 
the children. 
pacity might 


Many cases of change in ea- 
be cited but these are not de- 
cisive and furnish but little light upon the 
particular question, 

(3) It is the general law that a third 
party can not be introduced as plaintiff in- 
to a suit or action. The reason here is that 
the third party must necessarily claim in a 
different right from that in which the suit 
was brought; hence there is a change in 
the cause of action. 


correction of 
an error in name where the case is one of 


(4) Cases involving: the 


idem sonans are not germane to the ques- 
tion. 

(5) Our question involves a case, for 
instance, in which the suit was brought in 
the name of Richard Roe who at the time 
of the institution of the suit was the true 
and sole owner of the cause of action. Pen- 
dente lite this cause of action was trans- 
ferred and assigned to John Doe. At the 
institution of the suit, John Doe had no in- 
terest whatever in the demand. The rights 
of the original plaintiff under the Statute 
of Limitations were governed by conditions 
as they were at the time he instituted suit. 
Had he allowed his rights to abide this 
time, his rights would have been barred. 
The rights of the assignee are, we think, 
solely governed by conditions existing at 
the time he secures by amendment substi- 
tution as plaintiff, and this is true, we 
venture, even though it be eranted — that, 
aside from the Statute of Limitations, he 
has the right pendente lite in any event to 
enter the suit as a stranger-plaintiff and 
to have stricken the name of the original 
plaintiff. This would be doubtful under 
some of the authorities; the situation is 
more grave and more doubtful when the 
statute of limitations becomes involved. By 
this change the assignee must sue in his 
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own right and that right is aequired at 
the time of the assignment, and limitation 
upon his right to sue operates from = the 
time he enters the suit and becomes plain- 
tiff suing, we venture to say. He does not 
sue as assignee in the right of Richard Roe 
for his benefit; neither does Richard Roe 
sue for his use; the action was instituted 
by the original plaintiff solely for its ben- 
efit. We do not think the situation would 
be helpful if the assignee should, after as- 
signment, ask that the suit paper be am- 
ended to show a suit- in the name of the 
original plaintiff for his use because the 
action was originally instituted not for his 
use but in the right of the original plain- 
tiff and such course would simply mean 
that by such an amendment the suit will 
have been changed from one brought sole- 
ly by Richard Roe in his own right as own- 
er of the demand to a suit brought by Rich- 
ard Roe for the use of the assignee, John 
Doe. Such a cireumstance could not be 
made to relate back to the original suit ‘be- 
cause it wasn't brought in that way and for 
that purpose; therefore, the relation of the 
assignee to the suit must be governed sole- 
ly by the time he enters the suit. 


(6) <A thorough and extended — search 


brings to our consideration no ease in 
Which the particular question involved has 
been answered; we find no case involving 
the Statute of Limitations where there has 
pendente lite to a 
stranger and we observe that such was an 


been an assignment 


observation made by one of the annotators 
whose annotations we have had under our 
review. Whether a third party may move 
to be substituted as a sole plaintiff except 
in case of death of a party, in which ease 
the Federal Statute so provides, is ques- 
tionable, it is said in the work entitled Cy- 
clopedia of Federal Procedure published by 
Calaghan & Co. in 1930, George Foster 
Longsdorf, the author. That a new party 
may be substituted by amendment in a suit 
in equity seems necessarily to have been 
decided in the case of Benson vs. San Die- 
go, 100 Fed. 158 though there was no such 
question directly presented to the court and 


hence we could not accept this as authori- 


| 
| 
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ty, nor was the Statute of Limitations in- 
volved. 

In order not to extend this review by an 
analysis of authorities, we in the main list 
them as they appear below, but we wish to 
call attention especially to the case of El- 
lison, et al, vs. Henion as reported m 11 
A. L, R. 444 (190 Pac. 703, Calif.) It is 
expressly held by this case that the plain- 
tiff could not recover against the defend- 
ant if the plaintiff had before the com- 
mencement of its action parted with the 
debt which is the basis of the action; that 
because of the assignment the original 
holder of a note named as payee could not 
maintain an action, the court reciting: “In 
other words, when the plaintiffs brought 
this action, they were not the owners of 
or interested in the obligation whose guar- 
anty they seek to enforce in one count and 
the stockholders liability pertaining — to 
which they seek to enforce in the other.” It 
is true that this is a case in which the plain- 
tiff had already assigned the cause of action 
prior to the institution of the suit, but the 
principle remains the same, using this ease 
as an analogy, where the plaintiff, as hold- 
er of the note at the time, institutes the 
suit and pendente lite transfers the cause 
of action. The right in which the suit was 
originally instituted can not be a source 
of relation back for the purpose of relief 
from the Statute of Limitation when in- 
voked by an assignee who receives _ title 
pendente lite. 

In the following ease, it was held that 
where the plaintiff prayed judgment for 
himself and in an amended petition asks 
judgment for use of plaintiff bank, there 
was no such change in the eause of action 
as to raise a bar of the Statute of Limita- 
tions. Jsamuel vs. San Antonio Life Ins. 
Co,, 209 S. W. 786. 


In the case next cited, Dunwoody was 
the grantee in a deed of conveyance and as 
such brought suit in ejeetment against one 
in adverse possession. Subsequently, an 
amended declaration was filed, making the 
grantors in the deed plaintiffs to recover 
the possession upon the theory that the 
conveyance, though void as to the defend- 
ant in adverse possession, was good as be- 


tween the parties to the conveyance and 
that a reeovery in the name of the grantors 
would inure to the benefit of those elaim- 
ing under such grantors. The court held that 
Dunwoody, the grantee, was the real party 
in interest under the Florida statute with 
right to sue and that the claimant plaintiff 
could be stricken and that the ease might 
proceed in the name of the use plaintiff, 
but that it would also seem “that Dun- 
woody succeeds to the rights of those 
through whom he e¢laims the land, thus 
making him proper plaintiff; but in view 
of previous decisions of this court that the 
grantee of land may maintain an action of 
ejectment in the name of the grantors 
against one in adverse possession when the 
conveyances were made, the pleadings may 
be amended so as to make all the grantors 
plaintiffs for the use of the present elaim- 
ant, Dunwoody. Such an amendment does 
not introduce a new eause or right of ac- 
tion and has relation to the commencement 
of the action which arrested the running of 
the Statute of Limitations in favor of the 
defendant—.” Unless this ease is analyzed, 
it might be accepted as authority for right 
of substitution of an assignee becoming 
such pendente lie; but the writer can not 
agree that such is precedent in the particu- 
lar case because the assignee was held to 
be, under the Florida Statute, the real par- 
ty in interest with right to sue and having 
sued as the real party with such right so to 
do, the right was also granted to the gran- 
tors in the deed, and the mere substitution 
of the grantors, who had the right to sue 
in the first instance, as plaintiffs for the 
use of the grantee, who actually brought 
the suit, did not constitute a change in the 
cause of action. The court held that “such 
an amendment does not introduce a new 
cause or right of action and has relation to 
the commencement of the action which ar- 
rested the running of the statute—” ete. 
This case is of questionable precedent and 
authority outside of Florida. It may be 
commented that notwithstanding either par- 
ty may have sued _ in the first instance, 
both held in a separate and distinct right 
and merely because the State of Florida 


gave the grantor the right to maintain such 
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an action does not constitute a circumstance 
in which the grantor and the grantee might 
he blended as one and the same party as 
having in the first instanee sued in the 
name of the grantee. When the grantee is 
stricken and the grantor is substituted, the 
grantor sued in a separate and_ distinct 
right; had the grantor sued in the first 
place for the use of the grantee the case 
would have been different; there was no 
fiduciary relation to establish identity of 
the cause of action as between the grantor 
and the grantee and each had a separate 
right to sue; therefore we can not see that 
this ease is in line with general authority 
but it simply illustrates the variance in au- 
thority and the particular circumstances 
under which the several courts have con- 
ceived the right of maintenance of a suit 
by change of parties tree from the opera- 
tion of the Statute of Limitations. Howev- 
er, When we attempt to apply this case to 
the one to which this review is addressed, 
we still find difficulty in applying the 
principle to the state of facts under review 
for the reason that the assignee did not 
have the right in the first instance to bring 
the suit but acquired this right subsequent- 
ly. Richard Roe alone had the right to 
bring the suit at the time it was instituted 
and the right of John Doe to further main- 
tain the suit was acquired at a subsequent 
date. Originally, there was no relation be- 
tween the parties in right and hence we do 
not see that the ease cited could be used 
as authority. The Florida case referred to 
is that of Gibbs vs. McCoy, et al, 70 So. 
86 (Fla.). 

In the following case, an agent brought 
the suit and the principal was substituted. 
See Todd vs. Louisville & Nashville R. Co., 
67 So. 41 (Fla.) 

The cases are so numerous and so diverse 
that we shall content ourselves by refer- 
ring to annotations on the subject appear- 


ing in 39 L. Ed. page 983, et seq. and those 
appearing in Vol. 3 L. R. A. N.S. at page 
304, section XV, et seq.; 33 L. R. A. N.S. 
196, et seq. 

We may add the case of Am. Mills Co. 
vs. Hoffman, 275 Fed. 285 in which it was 
held that an amendment of a declaration 
changing the beneficiary of the action is in 
effect the bringing of a new suit. See al- 
so, Hall vs. Lowisville ete. R. Co. 157 Fed. 
464 (C. C. Florida 1907). So then by this 
authority if the declaration in Richard 
Roe’s case could be amended to show the 
action brought by Richard Roe for the use 
ot John Doe, such would fall under the 
condemnation of this decision; on the oth- 
er hand if the name of Richard Roe as 
plaintiff should be stricken and John Doe 
substituted, we would still have a case fall- 
ing within the same condemnation because 
the beneficiary of the action as originally 
instituted has been changed. 

Many authorities sanction the doctrine 
that a pleading may be amended by substi- 
tuting the real plaintiff in the action for 
2 nominal one in whose name the action 
was originally brought. The Supreme 
Court of Florida has several times sane- 
tioned this latter doctrine, as well as many 
other courts, for example, see McDonald 
rs. Nebraska, 101 Fed. 171; but a casual 
thought will indicate that such eases are not 
precedent for the substitution of an assig- 
nee acquiring the right as a new _ party 
pending the progress of the suit, and es- 
pecially are they not authority for a con- 
clusion that the assignee would not be bar- 
red of his right to maintain and proceed 
with the suit after assignment in a cir- 
cumstance in which the statutory period of 
limitation has elapsed at the time he ae- 
quires the cause of action by assignment. 

It is our conclusion that John Doe, the 
assignee, would in the cireumstance be 
barred; what do you conclude? 
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